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Introduction

Â An Overview of Antitrust 

Analysis 

Â Three Milk Matters

É Suiza/Dean

É Southern Belle

É NDH/Hood



Antitrust analysis

ÂMerger Analysis Under The Clayton Act

É Clayton Act prohibits mergers where the 

effect ñmaylead to a substantial lessening 

of competitionò

É The touchstone is creation or 

enhancement of buyer or seller ñmarket 

powerò



ñMarket powerò

ÂThe ability of one or more firms to maintain 

prices above competitive levels for a 

significant period of time

ÂCan also be power to keep prices of inputs 

such as raw milk below competitive levels



Is ñmarket powerò enhanced?

ÂDefine relevant product and geographic markets to 

determine who competes

ÉRelevant markets are defined by whether a 

monopolist seller in those markets could 

profitably impose a small but significant non-

transitory increase in price (ñSSNIPò)

Â Assess the change in concentration and potential 

competitive effects in those markets



Competitive effects

ÂñUnilateral effectsò

ÉMergers to monopoly/monopsony

É Elimination of closest competitors

ÂñCoordinated effectsò

ÉMergers that facilitate cooperation among 

remaining firms in the market

ÉHistory of bid-rigging in concentrated school 

milk markets makes this a potential concern



The Sherman Act

Â Section 1

É Prohibits agreements in restraint of trade

ÉñPer seò illegal agreements are prosecuted 
criminally (price-fixing, market allocations)

ÉñRule of reasonò analysis looks to effects in a 
relevant market

Â Section 2

É Prohibits monopolization or attempted 
monopolization in a relevant market



Suiza/Dean

Â2001 merger of nationôs largest dairy processors

ÂConcerns in fluid milk processing, school milk 
and soy milk

Â Approved by DOJ subject to the divestiture of 11 
processing plants in 9 states

Â Plants divested to National Dairy Holdings, 50% 
owned by DFA

Â Subject to modifications in DFA/Suiza milk 
supply agreements in divestiture markets to satisfy 
concerns about DFA relationships facilitating 
coordination between Dean and NDH


